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executioners themselves are kept at armõs 
length; in some countries they are hooded, in 
the US they hide in another room.  In the US in 
particular, the process has been further steril-
ised through the use of medicine.  Perversely, 
the language of the executioner has become 
peppered with the terms of the medical profes-
sion ñ gurneys, IV lines, saline, bromide, 
catheters, cut-down procedures, pain manage-
ment. 

Despite these efforts, the humanity of the 
prisoner insists on reasserting itself at the most 
inopportune moments.  You may never have 
read a legal judgment before, but I urge you to 
read the US Supreme Courtõs recent decision of 
Baze v Rees, in which it ruled that the use of le-
thal injections for executing prisoners is consti-
tutional. As we wrote in the last edition of Re-
prieve Australia Notes, it may seem odd to us that 
a court would seriously consider whether killing 
a person in a particular manner is sufficiently 
free of pain rather than consider whether the 
state should kill prisoners at all.  But the case is 
important if only because it forces the courts, 
the politicians and the people they represent to 
consider just what it means to strap down liv-
ing, breathing, sentient human beings, and to 

continued on page 2 

A Question of Humanity 

In his 1931 essay, A Hanging, 
George Orwell recognised the 
humanity in a condemned pris-
oner when he watched the man 
step around a puddle while be-
ing led to the gallows: 

òIt is curious, but till that moment 
I had never realised what it means 
to destroy a healthy, conscious 
man.  When I saw the prisoner 
step aside to avoid the puddle, I 
saw the mystery, the unspeakable 
wrongness, of cutting short a life 
when it is in full tideéó 

It is a common factor in  many 
executing jurisdictions that the 
execution process itself is steril-
ised by removing the messiness 
that comes with killing a per-

son, by removing the last vestiges of humanity.  Where ju-
ries are involved, they are vetted to remove those who 
might hold troublesome moral objections to sending pris-
oners to their deaths, they are assured that they form only 
one plank in an entire system so as to remove any sense of 
personal culpability for the prisonerõs fate, and they are 
thanked for performing their solemn duty to the state.  The 
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kill them. 
In the Baze judgment, you see starkly the moral 

fiction that many of the judges find themselves 
adopting in an attempt to retain their objectivity 
when considering what is òcruel and unusualó.  You 
also see that, in the fashion of Orwell, some have 
glimpsed the humanity of the person whose death 
lies at the core of the process. 

Even in the sterile environment of the US Su-
preme Court, in a lengthy and at times dense series 
of judgments, wrapped in the best of American le-
galise, buried beneath the coolly scientific analysis, 
lies the unmistakable humanity of the dying pris-
oner.  The court examines the mechanisms em-
ployed in some jurisdictions to assess the level of 
consciousness of a person during the execution 
process. In so doing it bears witness to a very hu-
man act ñ a guard gently brushes the prisonerõs 
eyelashes, shakes his arm, and calls his name. 

òHe and I were a party of men walking to-
gether, seeing, hearing, feeling, understanding 
the same world; and in two minutes, with a 
sudden snap, one of us would be gone ñ one 
mind less, one world lesséó  (George Orwell). 

Reprieve Celebrates its  
Honourary Life Members  

òAbolishers, agitators, advocates and founders.ó  
That is how our patron, the Honourable Justice 
Kirby, described our new Honourary Life Members 
at a celebration of their work at the State Library of 
Victoria on 18 March 2008.  The Abolishers: Sir 
Zelman Cowen, the Honourable Barry Jones, the 
Honourable Brian Dixon, and Dr Mike Richards.  
The Agitator (among others): Brian Morley.  The 
Advocates: the Honourable Justice Lex Lasry, Julian 
McMahon, Clive Stafford-Smith and Richard 
Bourke.  The Founders: our founding committee 
members, Nick Harrington, Susan Brennan, Pia Di 
Mattina and Richard Bourke (again).  We were also 
honoured by the attendance of several special 
guests, including Lady April Hamer and daughter 
Sarah Brennan, the Shadow Attorney-General 
Robert Clarke, Professor James Hathaway Dean of 
Melbourne Law School, Julian Burnside QC, repre-
sentatives of Melbourneõs leading law firms, many 
past interns, and our wonderful members and sup-
porters. 

It was a historic gathering that stands as a high 
watermark in the short but influential history of Re-
prieve Australia.  As always at Reprieve gatherings, 
we celebrated the achievements of our Honourees 
while reflecting on the work that remains to be done 
in the fight against the death penalty and for the 
rights of those facing execution.  Richard Bourke 

wrote a kind and gracious letter of acceptance which I 
read to the gathering, reminding us all of the fight he 
and his colleagues continue to face daily in the south-
ern states of the US in their battle to ensure that even 
the most basic tenets of justice and human rights are 
extended to those facing the death penalty in that part 
of the world.  In focusing on the work of our friends 
in the US, we must never forget the plight of those 
facing execution at the hands of less open, less de-
mocratic systems, particularly in own backyard.  We 
have reprinted Richardõs letter in full in this edition of 
Reprieve Australia Notes, along with a profile of the use 
of the death penalty in Singapore.  We have also re-
produced Justice Kirbyõs address to the Honourees, 
and Barry Jonesõ reply. 

Again, thanks to Maddocks for sponsoring the 
event.  Our friends at Maddocks not only paid for 
evening, but undertook a great deal of the organisa-
tion.  We couldnõt have done it without them. 

Thanks  also to Rod Rees of Rees Films and Eli 
Greig for generously giving their time to film and 
photograph the evening. You can find the photos and 
the link to the video on our website. 

We raised $1314.60 in donations on the night, all 
of which went directly to our Returned Internsõ Fund, 
to assist volunteers choosing to return to the US for 
further internships with the pro bono offices that we 
support. 

Interns 

Welcome back to John Riordan, who has just re-
turned from completing a volunteer internship at the 
LCAC.  We look forward to reading his report on his 
experiences in the next edition of Reprieve Australia 
Notes.  In this edition, you can read Lucy Spencerõs 
and Ben Kielyõs reports of their return visits to the 
offices of GRACE in Houston, Texas, as well as Na-
tasha Stojanovichõs report on the recent determina-
tion, after 25 years, that one of her clientõs mental re-
tardation precludes their execution.  In the next few 
weeks, the Reprieve committee and returned interns 
will be visiting various universities and colleges, pro-
moting the internship program and we have already 
selected several interns who are planning to travel to 
the US next summer. 

Renew Your Membership 

Donõt forget to renew your annual Reprieve Aus-
tralia membership this month. You can do this on-line 
at www.reprieve.org.au, or by the old fashioned 
cheque in the post. 

With your support, the work goes on.  
ñ Rachel Walsh 

Rachel is a Partner at DLA Phillips Fox and has volunteered at 
the Gulf Region Advocacy Center (GRACE) in Texas.   

She is the President of Reprieve Australia 

From the President (Continued) 
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¢ƘŜ LƴǘŜǊƴǎΩ CǳƴŘ ƛǎ ŀ ƴŜǿ ƛƴƛǘƛŀǘƛǾŜ ǘƘŀǘ ŀƛƳǎ ǘƻ ǎǳǇǇƻǊǘ ǊŜǘǳǊƴƛƴƎ 
interns in their work by assisting with the costs of airfares, accommo-
dation and living expenses.  If you wish to contribute to this literally 
life-saving work, you can donate: 

1. By Credit Card or Cheque: simply complete the form under 
ΨaŀƪŜ ŀ 5ƻƴŀǘƛƻƴΩ ŀǘ ǿǿǿΦǊŜǇǊƛŜǾŜΦƻǊƎΦŀǳΦ  tƭŜŀǎŜ ƳŀǊƪ ǘƘŜ 
ŦƻǊƳ ΨLƴǘŜǊƴ CǳƴŘΩΤ ƻǊ  

2. By Bank Transfer: you can transfer your donation directly into 
the intern fund account (BSB: 033-340; Acc: 20-3825; Name: Re-
prieveAustralia; Bank: Westpac). Please use your full name as the 
reference so we can track your  donation. 

December, 2002 

Empty your pockets. Your keys. Your 
change. Everything. A female guard is 
ŎŀƭƭŜŘ ǘƻ ΨǇŀǘ ƳŜ ŘƻǿƴΩΣ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ L 
ŘƻƴΩǘ ƘŀǾŜ ŀƴȅǘƘƛƴƎ ǘǳŎƪŜŘ ƛƴ ǘƘŜ ǳƴŘŜǊ-
wire of my bra. Through the next series 
of doors, a vending machine sits idle, 
entombed in a protective wire cage. 
However as all visitors are stripped of 
every last quarter, one imagines it ser-
vices only the guards. Through another 
series of automated doors, and into the 
interview room. In the interview room, 
inmates and their visitors are divided by 
walls of thick plexi-glass, with phones to 
permit communication. Guards loiters 
aimlessly, keys jingling.  If anything 
ǎǘǊƛƪŜǎ ƳŜΣ ƛǘΩǎ ǘƘŜ ŜŜǊƛŜ ǎƛƭŜƴŎŜΦ !ǎ ŀ нл 
year old law student from Balwyn, I 
ŘƻƴΩǘ ǉǳƛǘŜ ƪƴƻǿ ǿƘŀǘ ǘƻ ŜȄǇŜŎǘΦ Iƻǿπ
ard Neal has been on death row longer 
ǘƘŀƴ LΩǾŜ ōŜŜƴ ŀƭƛǾŜΦ   Iƛǎ ƳƻǘƘŜǊ 
stopped visiting him over ten years ago. 

A door slams, and figure clad in a shape-

less red jumpsuit 
appears in the 
doorway. Shackled 
at the wrist and 
shackled at the 
ankles, Howard 
shuffles toward 
the interview 
room. I peer down 
at his feet which 
are clad in white 
thongs. I later 
learn that thongs 
are the only per-
mitted form of 

footwear on death row, as sneakers 
(along with items such as chap-sticks) 
constitute a security threat. Howard sits 
and smiles.  

L ŀƳ ǎǘǊǳŎƪ ōȅ IƻǿŀǊŘΩǎ ǘǊǳǎǘƛƴƎ ŎƘƛƭŘπ
like blue eyes. I explain who I am, where 
LΩƳ ŦǊƻƳ ŀƴŘ ǿƘŀǘ LΩƳ ǘƘŜǊŜ ŦƻǊΦ L 
quickly learn that Howard loves animals, 
and that he is very curious to know 
whether I have ever ridden a camel. He 
is also quick to enquire as to what ani-
Ƴŀƭǎ ǿŜ ƘŀǾŜ ƛƴ Ψ!ǳǎǘǊƛŀΩΦ ²Ŝ ŘƛǎŎǳǎǎ ŀƭƭ 
manner of things, anything but his case. 
Howard has the mental intelligence of 
an eight year old. His IQ has been as-
sessed as being at 54.   

And now 

Howard was convicted on charges of 
murder and kidnapping in 1992 and 
ǎŜƴǘŜƴŎŜŘ ǘƻ ŘƛŜ ƛƴ aƛǎǎƛǎǎƛǇǇƛΩǎ Ǝŀǎ 
chamber. At his trial, there was no physi-
cal or forensic evidence, and there were 
no eye witnesses. Indeed the key piece 

ƻŦ ŜǾƛŘŜƴŎŜ ǿŀǎ IƻǿŀǊŘϥǎ ΨŎƻƴŦŜǎǎƛƻƴΩ 
which was obtained after three days of 
interrogation. Sadly, Howard was to wait 
20 years on death row until the US Su-
preme Court handed down a decision 
with the potential to save his life.      

In 2002, in the decision of Atkins v Vir-
ginia, 536 US 304 (2002),  the Court held 
that the execution of the mentally re-
tarded was unconstitutional as it consti-
tuted cruel and unusual punishment. 
However the interpretation of what 
constituted mental retardation was 
open to interpretation on a state by 
state basis. In the state of Mississippi 
(where the vast majority of citizens zeal-
ously support the death penalty), this 
decision was slow to have any effect. It 
was five more years until the benefits of 
ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ǿƻǳƭŘ 
filter down to the Parchman Peniten-
tiary, and to Howard Neal.  

Five years after the Supreme Court 
handed down its decision, a trial court in 
Mississippi found that Howard Neal suf-
fers from mental retardation and ac-
cordingly cannot be executed. Merci-
fully, the state of Mississippi has an-
nounced it does not intend to challenge 
this finding. After a quarter of a century 
on death row, Howard now awaits re-
sentencing.   

τ Natasha Stojanovich  

Natasha is currently undertaking Articles 
ǿƛǘƘ 5[! tƘƛƭƭƛǇǎ CƻȄΦ  {ƘŜ ƛǎ wŜǇǊƛŜǾŜΩǎ 

Intern Officer. She is one of dozens of 
past Reprieve Interns to have  worked on 

IƻǿŀǊŘΩǎ ŎŀǎŜΦ 

Mentally retarded 

client Howard 

Neal wins reprieve  

 

Execution, a drawing by Howard Neal 

Returned 

Interns¬ 

Fund 
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Reprieve welcomes new Honourary Members 

abolishers, 

agitators, 

advocates & 

founders 

On 18 March 2008, in a celebration sponsored by Maddocks, Reprieve Australia inducted 11 

notable Australians as Honourary Life Members.  The ceremony included an address by Re-

prieve¬s Patron, the Hon Justice Michael Kirby, and a reply on behalf of the Honourary Mem-

bers by the Hon Dr Barry Jones. 

(L) Justice Kirby with Barry Jones, (M) Justice Kirby with Justice Lasry, (R) Justice Kirby with Sir Zelman Cowen 
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For contributions to abolishing the  

death penalty in Victoria  
 

The Rt Hon Sir Zelman Cowen AK GCMG 

The Hon Dr Barry Jones AO 

The Hon Brian Dixon 

Dr Mike Richards 

 

For on-going efforts to educate 

the community about the death 

penalty  
 

Brian Morley 

 

For advocacy on behalf of those  

facing the death penalty  
 

The Hon Justice Lasry 

Julian McMahon 

Clive Stafford-Smith OBE 

Richard Bourke 

 

For contributions as the founding 

committee of Reprieve Australia  
 

Nick Harrington 

Pia Di Mattina 

Susan Brennan 

Richard Bourke 

Thank you very much President, Sir Zelman and Lady 
Cowen, Lady Hamer, the Honourable Barry Jones, my judi-
cial and legal colleagues, fellow citizens. 

Melbourne is certainly a surprising place.  I thought I knew 
every speaking venue in this nation.  I thought I knew every 
beautiful room in this nation.  But here we are in this won-
derful place which is for me a new jewel of Australia.  The 
Supreme Court Library is a great jewel.  This is another one, 
hidden away in Melbourne.  Itõs a magnificent setting for this 
occasion.  For the people that weõre going to honour.  It is 
not unsuitable that the dominant colour of the room is red 
ñ red for blood.  And blood is the force for life not just a 
symbol of death.  Weõre here to celebrate the work for life of 
some wonderful citizens of our country. 

If you look at the people who are going to be honoured, 
they really fall into four categories.  There are the abolishers, 
the agitators, the advocates and the founders.  The abolishers 
that weõre going to honour are Sir Zelman Cowen, Dr Barry 
Jones, the Honourable Brian Dixon, and Dr Mike Richards.  
The agitator, who wonõt be here to be honoured (and a few 
of the others are agitators too) is Brian Morley.  The advo-
cates are the Honourable Lex Lasry, Julian McMahon, Clive 
Stafford-Smith and Richard Bourke.  And the founders of 
Reprieve in Australia are Nick Harrington, Susan Brennan 
and Pia Di Mattina. 

As you would know, the death penalty was abolished in 
Victoria in 1975 during the enlightened government of Sir 
Rupert Hamer.  And Lady Hamer, with generosity of spirit, 
said that it was very important that I should make the point 
that, although Dick Hamer gets and properly gets credit, and 
although his government, of which the Honourable Brian 
Dixon was a member, gets credit for the abolition of the 
death penalty, and although their credit brings to attention 
the fact that this became a bipartisan belief in our country, 
we should also honour others ñ including the spirit of the 
late Jack Galbally.  Year after year he introduced a private 
memberõs bill into the Victorian parliament.  This was ulti-
mately taken up by the government and enacted. 

So, it's a very fitting thing that we should celebrate the 

Address by  
Reprieveõs Patron 
The Hon Justice Michael Kirby AC CMG 

continued on page 6 

Reprieve thanks Maddocks for their  
generous sponsorship of the Honourary 

aŜƳōŜǊǎΩ /ŜǊŜƳƻƴȅ 
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work of Reprieve, of which we've heard a little from the 
President.  We should also celebrate those who went be-
fore.  Especially we should do so in this historical setting 
that reminds of us of the strong, confident spirit, looking 
to the future, that founded Victoria and Australia. 

If you read the High Court's case on the Ronald Ryan 
affair that ultimately propelled Australia finally to end 
capital punishment, you will see at work the spirit and 
mind of citizens and lawyers of the 1960s.  In fact, earlier 
in the '60s, there was the case of Rupert Max Stuart.  I 
don't know how many of you have seen the film, Black and 
White.  It is the story of Rupert Max Stuart and how he 
was sentenced to death for the rape and murder of a little 
girl at Ceduna in South Australia.  His conviction was 
secured substantially, overwhelmingly, on a confession 
which he was alleged to have given to police.  Yet the 
greatest authority on the Arunda language, Professor 
Strehlow, said it simply could not have been the language 
of Rupert Max Stuart.  The film brings out the mood and 
spirit of the time.  Although it's about Adelaide and not 
about Melbourne, the most captivating thing, for a person 
of my great age, is to see how it captures the mood of 
complacency that existed in our country back in the 
1960s.  Complacency, acceptance of things that had long 
been established and could not really be questioned.  Let 
alone could it be contemplated that things would be 
changed.  As a Justice of the High Court of Australia, it's 

always a little upsetting for me to read the Stuart Case, as 
occasionally we have to.  It begins in very powerful prose, 
'Certain features of this case have caused us anxiety.õ  And 
it finishes with that same phrase, 'Certain features of this 
case have caused us anxiety.'  Yet the justices of the court, 
notwithstanding the anxiety that they repeated, went on to 
confirm the death penalty on Rupert Max Stuart. 

It has to be said that, in that case, it wasn't the legal sys-
tem that saved the prisoner, because the Privy Council 
also refused to intervene.  It was the media that saved the 
life of Rupert Max Stuart and, in particular, another 
Rupert, Rupert Murdoch, then a young cadet newspaper 
owner in Adelaide, long before he built the global empire 
of News Limited.  It was he who took up the cudgels and 
organised a campaign on the front pages of his newspa-
pers that led ultimately to a royal commission and to the 
commuting of the sentence.  It is worth reading that case.  
It is worth seeing that film, Black and White.  They capture 
the mood of the times. 

Another very interesting case in the Commonwealth Law 
Reports is the case of Robert Peter Tait.  It's a very unusual 
case in the law reports because of the fact that it's not, as 
it were, a fully reasoned decision of the court.  Its drama 
unfolded because it is, effectively, the transcript of the 
interchanges between the bench and the lawyers in the 

well of the court in the old High Court building here in 
Little Bourke Street.  Chief Justice Dixon, leading the 
Court, was confronted with the Solicitor-General, Sir Henry 
Winneke, who was endeavouring to maintain the schedule 
that was designed to lead to the execution of Robert Peter 
Tait immediately.  The story is worth reading for those of 
you who have access to the Commonwealth Law Reports.  A 
manõs life hung in the balance. 

I feel myself a kind of link with those days.  Although I 
didn't know Sir Henry Winneke, I knew his son, Jack Win-
neke, later President of the Court of Appeal of Victoria.  I 
also know Jack Starke, the son of Sir Hayden Starke.  Jack 
Starke later became Sir John Starke.  When I was first ap-
pointed to the Australian Law Reform Commission back in 
1975, the very year of the abolition of the death penalty in 
this State, I called on him in the Supreme Court, in his 
chambers.  So I am a link with Sir John Starke.  He was 
appearing in the High Court for the health authorities who 
were trying to get Tait examined on the basis that he was 
mentally incompetent and indeed was insane.  The pris-
oner's counsel was Mr John Nimmo, later Sir John Nimmo, 
Judge of the Federal Court, whom I also knew.  So if you're 
around long enough, as I've been, you get to know these 
people.  I therefore feel that I am a link back to those times.  
Eventually Dixon insisted that the execution be postponed.  
The Bolte Government gave way.  It was a raw confronta-
tion.  There were to be more such struggles before capital 

punishment was finally ended in Victoria and 
Australia. 
I'm feeling a little nostalgic today because this is 
my birthday.  Don't get carried away!  There is 
one more year of service on the High Court of 
Australia.  One more year.  It is a year I'm go-
ing to serve to the full, for law and justice. 
If we think about the achievements of those 
fine citizens whom we are now going to hon-
our, we have to realise that one of the admira-
ble things about them is that they left a legacy 
which has not just been concerned with our 

legal affairs in Australia, important though they are and 
important though our country is and in our hearts and in 
our minds.  The fact is that the greatest challenges in re-
spect of the death penalty, and of human rights, lie beyond 
our shores.  Itõs very important for us, as human beings and 
as citizens of this much blessed country, to be concerned at 
the predicament of people beyond Australia.  To be en-
gaged with them.  If you read the excellent newsletter of 
Reprieve, you will see the achievements ñ the things that 
have been achieved in the past year or so, which show that 
there is still a struggle going on; there are still things to be 
accomplished; but progress is being made. 
So thereõs good news.  In July ô07, Rwanda, a country 

which, as Louise Arbour, the High Commissioner for Hu-
man Rights, pointed out, was itself afflicted terribly with 
death and suffering, decided that it would abolish the death 
penalty.  Sadly, in most countries of Africa the death pen-
alty still reigns.  Yet Rwanda has given the lead.  In Septem-
ber 2007, the United States Supreme Court by a grant of 
certiorari, has effectively put on hold the executions in that 
country.  We now await the outcome of the United States 
Supreme Court decision.  In October 2007, the European 
Union declared that the 10th of October would be the day 
for reflection throughout the world on the death penalty.  A 
similar resolution for a moratorium was passed by the 

­So we remember the struggle in our 

own country for the abolition of the 

death penalty.  We come together 

tonight to honour those who were 

leaders in that struggle£® 
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United Nations Human Rights Committee for the 15th of 
November 2007.  On the 14th of December last year, New 
Jersey, after a 40 year drought in the United States, became 
the first State of that country to start the ball rolling again 
for the abolition of the death penalty in that country by 
legislative means such as we accomplished in Australia.  
The United States and China are still the major sources of 
executions around the world. 

It's important for us, Australians, also to focus our minds 
on Australian citizens who are facing the death penalty: our 
citizens in the so-called 'Bali Nine'.  We have here today, in 
the person of Julian McMahon, somebody who is still ac-
tively engaged in endeavouring to secure legal advice, assis-
tance and support for those of the Bali Nine who still suffer 
the burden of living under the shadow of the death penalty.  
Of the nine, three were not sentenced to death and did not 
have that cast upon them.  Three of the six who did, were, 
as a result of the recent decision of the Supreme Court of 
Indonesia, released from that burden.  Yet three remain, 
including but not only Scott Rush, who has had some cov-
erage in the media in this country.  I was told by Julian 
McMahon that the government of the Commonwealth has 
provided funds for four lawyers of Australia to go to Indo-
nesia this week for the preparation of the further submis-
sions that are going to be placed before the Indonesian 
courts to ensure that the Australians, who are the subject of 
the death penalty, and who are therefore of proper concern 
to the government of our country, will get the very best of 
support and assistance.  I can say to you, Julian, that you 
and your colleagues will go with the thoughts of all those in 
this room.  So we remember the struggle in our own coun-
try for the abolition of the death penalty.  We come to-
gether tonight to honour those who were leaders in that 
struggle.  Not content with concentration on our own af-
fairs, they have established Reprieve in order to encourage 

Justice Kirby addressing the Honourary  
aŜƳōŜǊǎΩ /ŜǊŜƳƻƴȅ 

us to look beyond Australia and to be concerned with hu-
man beings beyond our borders.  Not good enough just for 
us to fix things up in Australia. 

No man is an island.  No woman is, or child is, an island.  
We are all part of the main.  And it is therefore proper, in 
this historic place, that we should honour those whose 
achievements in the past brought an end to this barbarous 
aspect of the criminal justice system in Australia.  And, 
today, we also honour those who are still working to ac-
complish that end in those many countries which have re-
tained the death penalty.  We hope that by their labours, 
we, as citizens of a free country, can contribute in effective 
ways to terminate the death penalty in those other places. 

It's therefore my great pleasure to acknowledge those 
who were the abolishers, agitators, advocates and founders.  
I ask the President now to come forward and call their 
names so that they, in turn, can come forward, to be ac-
knowledged by us all and receive their certificates.  Effec-
tive progress in the struggle for universal human rights is 
only secured by people such as these. 

 
ñ Justice Michael Kirby AC CMG 

Justice Kirby is a Judge of the High Court of Australia and  
Reprieveõs Patron. 

(L to R) Anna Cousins, Nerida Carr, Mark Henry (Partner, Maddocks),  
Mimi Marcus 

wŜǇǊƛŜǾŜΩǎ tǊŜǎƛŘŜƴǘΣ wŀŎƘŜƭ ²ŀƭǎƘΣ ŀŘŘǊŜǎǎƛƴƎ ǘƘŜ ŎŜǊŜƳƻƴȅ 
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Well, Rachel and friends and members of Reprieve Aus-
tralia, it is with great emotion that I take the opportunity 
to respond on behalf of the honourees.  I was particularly 
struck when Michael Kirby was talking about the inter-
vention of the High Court in the Tait Case back in 1962 
because I remember that event very strongly because I 
was actually there in court when it happened.  And, if I 
could just quote from a recent book: 

I was in the High Court hearing.  Sir Owen 
Dixon, Chief Justice, asked counsel for the Vic-
torian government, Sir Henry Winneke, for an 
undertaking that the Court would be given time 
to consider the application, [that was for a re-
prieve.]  The Supreme Court had found that the 
matter of Tait's execution was entirely in Cabi-
net's hands.  On the question of the High 
Court's jurisdiction, Sir Owen Dixon said, in 
words I will never forget: ôThe difficulty as to 
jurisdiction simply does not exist.  I have never 
had any doubt that the incidental powers of the 
Court can preserve any subject matter, human 
or not, pending a decisionõ.   

The unfortunate Solicitor-General then had to give an 
undertaking that he would tell his masters that the Court 
had intervened and that the execution could not proceed.   
The Court then granted an adjournment ôso that the 
authority of the Court may be maintainedõ and issued an 
order staying the execution.  It was, as I said, a heart-
stopping moment.  Faced with further embarrassing de-
lays, Cabinet then commuted Tait's death sentenced and, 
of course, he was certified insane. 

As I keep telling people, the arguments for the abolition 
of the death penalty go back a very long way and I just 
want to share a couple of observations with you.  Back in 
the 16th century, Montaigne, Michel de Montaigne, in his 
essay On physiognomy set out his reasons for opposing the 
death sentence. 

Judgments normally inflame themselves towards 
revenge out of horror for the crime.  That is pre-
cisely what tempers mine: my horror for the first 
murder makes me frightened of committing the 
second, and my loathing for the original act of 
cruelty makes me loath to imitate it... 

In the 18th century the pioneer economist Cesare Bec-
caria, a Milanese, argued with classic simplicity in On 
Crimes and Punishment (1764) that there is no demonstrable 
correlation between the severity of punishment and the 
crime rate.  All punishment deters but there is no statisti-
cal evidence that execution or torture deters uniquely.  
There is a critical point in punishment beyond which the 
increasing severity is excessive because it has no demon-
strable influence on the crime rate.  And Beccaria argued: 

Clemency é ought to shine in the code, and not 

Reply on behalf of 
the Honourees 
The Hon Dr Barry Jones AO 

in private judgement.  If I can prove that the death 
penalty is neither necessary nor useful I shall have 
achieved the triumph of mankind. 

In 1857, Leo Tolstoy, then in Paris, saw a guillotining, 
and the image haunted him all his life.  And he wrote in A 
Confession (1882), Part III: 

I witnessed many atrocities in the war and in the 
Caucasus, but I should have been less sickened to 
see a man torn to pieces before my eyes than I was 
by this perfected, elegant machine, by a means of 
which a strong, clean, healthy man was killed in an 
instant.  In the first case, there is no reasoning will, 
but a paroxysm of human passion; in the second, 
cruelness to the point of refinement: homicide-with-
comfort, nothing big.   

When I saw the head part from the body, and each 
of them fall separately into a box with a thud, I un-
derstood ñ not in my mind, but with my whole 
being ñ that no rational doctrine of progress could 
justify that act, and that if every man now living in 
the world, and every man who had lived since the 
beginning of time, were to maintain, in the name of 
some theory or other, that this execution was indis-
pensable, I should still know it was not indispensa-
ble: that it was wrong. 

The Canadian philosopher Ronald Wright argues: 

States arrogate to themselves the power of coercive 
violence: the right to crack the whip, execute prison-
ers, send young men to the battlefield.  From this 
stemsé [what] J M Coetzee has called 'the black 
flower of civilization' - torture, wrongful imprison-
ment, violence for display ñ the forging of might 
into right'.  States employ ôvarious styles of human 
sacrificeõ éas forms of 'the ultimate political theatre' 

But interestingly, capital punishment is a striking illustra-
tion of where the political class, and I include judges and 

Dr Jones replying on behalf of the Honourees 

continued on page 10 
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(L to R) Nick Harrington, Justice Kirby, Pia Di Mattina,  
aŀƎƎƛŜ tŜǘǊƻǾ όwƛŎƘŀǊŘ .ƻǳǊƪŜΩǎ aƻǘƘŜǊΣ ŀŎŎŜǇǘƛƴƎ Ƙƛǎ ŀǿŀǊŘύ 

(L to R) Christina Liley, Rebecca Liley, Professor James Hathaway, 
Phillip Marshall 

(L to R) Dr Mike Richards, Justice Lex Lasry, Rachel Walsh 

(Above) Justice Kirby and Julian McMahon 
(Below) Justice Kirby and Brian Dixon 
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lawyers here as well, is ahead of the community.  It is in 
sharp contrast to the situation with climate change, and 
euthanasia, where public opinion is well in advance of 
the political class. 

The Melbourne Herald-Sun polled Victorian State MPs 
in October 2001 ñ note the date ñ and asked if they 
would support the restoration of the death penalty for 
acts of terrorism.  More than 90 per cent of the respon-
dents said 'No', and most of the remainder declined to 
give an opinion, so it was not as if it was just a 90:10 
response.  Not a single Minister or Shadow Minister 
supported a return to the death penalty, even for acts of 
terror. 

In the Western democratic world, execution remains as 
an illustration of American exceptionalism.  The leading 
campaigner against the death penalty in the US Senate, 
Russell Feinberg, soon dropped out of the 2008 Presi-
dential race and none of the leading candidates has ut-
tered a squeak on the subject, but I suspect the worst.  
Strikingly, reinforcing what's been said earlier, of all exe-
cutions in the United States since 1977, more than 1,000, 
88 per cent occurred in only 12 states, nine of them in 
the old Confederacy, with its history of slavery, lynch 
law, strong gun culture and fervent religious fundamen-
talism, two states which border the Confederacy and 
with Arizona in 12th position.  Texas, of course, ranked 
first, with 354 executions: in other words, a third of the 
entire total executions in the United States since 1977.  
Seventeen states, all in the north, had no executions at 
all. 

But, to reinforce what Michael Kirby was saying in his 
eloquent remarks, Australians must  not be hypocritical 
where we insist on one rule of law for nationals of our 
own country and on the other hand say that the general 
issue of the death penalty and retributive justice interna-
tionally, is really beyond us. 

The death penalty is the cause for which I have had the 

Reply on behalf of Honourees (Cont) 
longest intellectual commitment, ever since childhood, getting 
on towards my seventh decade of involvement, and I'd like to 
think that the obvious model set by the European states 
might be adopted, perhaps after the change of government 
after a new  US President is elected in 2008, there may be 
some slight shift in emphasis on the attitude of the United 
States, although I wouldn't absolutely count on it. 

But thank you for recognising people who have devoted so 
much professionally to the work of ridding the world of the 
death penalty, and the tributes paid as all the certificates were 
handed out paid an eloquent tribute to people who, in many 
cases, suffered professionally for their commitment.  It has 
been a very sensitive cause.  Within the political process, there 
is no doubt there is overwhelming support for abolition, and 
I'd think that in the community as a whole there's a shift in 
mood and sympathy for support for the cause of abolition.  
It's certainly a cause that we must continue to work on.  I'm 
pleased that the Rudd government takes the issue very seri-
ously, certainly where the Bali Nine are concerned, and I 
think that Australia will be seen as one of the international 
leaders in this area. 

Thank you all for the moral support that you've offered 
those of us who are the honourees tonight.  Thank you for 
your friendship and support, which has meant so much in 
what has often been a very difficult and a very painful course 
to have to follow.  Thank you very much.  

 
ñ The Hon Dr Barry Jones AO 

Barry Jones is a former federal Cabinet Minister and was the  
Secretary of the Victorian Anti-Hanging Committee which lobbied 

against the execution of Ronald Ryan and for the abolition of the death 
penalty in Victoria.  

(L) Ben Kiely, Robert Clarke MLA (Shadow Attorney-General), Stephen Moloney;  (R) Justice Kirby with Susan Brennan 
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Membership  

REMINDER 

2008-09 

Reprieve Australia is a non-profit organisation wholly depend-
ent on membership and donations.  Memberships are vital if we 
are to continue the fight against the death penalty.  

Membership also gives you the chance to become actively in-
volved in the work of Reprieve Australia as well as providing 
you with information on upcoming events which may be of in-
terest.  Reprieve uses all membership fees to educate Austra-
lians about the horrors of the death penalty and to send volun-
teers overseas to work in capital defence offices. 

If you are a current member, your membership is due for re-
newal on 1 July 2008.  If you are not a current member and 
would like to join, you can join online at www.reprieve.org.au. 

Lucy Spencer has previously volunteered as a 
Reprieve intern at the Louisiana Capital 
Assistance Center (LCAC). After returning 
to Australia and completing her Law degree 
at Monash University, Lucy volunteered late 
last year for a second Reprieve internship, 
this time in Houston at the Gulf Region 
Advocacy Center (GRACE). Here she 
reflects on how both experiences have influ-
enced her. 

When I reflect on my legal education, 
I think immediately of two moments I 
experienced while an intern with Re-
prieve.  The first, the feeling of justice 
I felt when a not guilty verdict was 
handed down to an innocent 23 year 
old defendant in New Orleans, Louisi-
ana.  The second, the feeling of injus-
tice I felt when a death sentence was 
handed down to a 19 year old defen-
dant in Houston, Texas.  While Uni-
versity provided me with the theoreti-
cal knowledge and one of those pieces 
of paper I need to practice as a lawyer, 
it was moments like these during my 
internships with Reprieve that I feel 
provided me with a true understand-
ing of how the law works in practice. 

As a first year law student I spent 
three months at the Louisiana Capital 
Assistance Centre in New Orleans.  
Here I learnt that ensuring a client 
receives adequate food and living con-
ditions in prison, sufficient access to 

their lawyer and the ability to commu-
nicate with their families is equally as 
important as providing a high quality 
legal defence.  While in New Orleans, 
I developed a working relationship 
with a client on death row (òJohnó) as 
I helped his lawyer prepare his appeal 
against a capital murder charge.  My 
visits to John slowly taught me more 
about him as a person and the issues 
he was facing in prison.  It was while 
sitting face to face with him, chatting 
about everyday life, that I saw how 
absolutely removed the law can be 
from reality and the injustices a person 
can face if on the wrong side of it. 

In April 2007 I began my second in-
ternship with Reprieve at the Gulf 
Region Advocacy Center.  My time at 
GRACE coincided with the prepara-
tion of a capital murder trial.  The first 
half of my internship was spent pri-
marily on administrative tasks, how-
ever, the second half was spent largely 
driving the streets of Houston with an 
investigator interviewing potential 
witnesses to testify in the penalty 
phase of the trial. 

In an attempt to find someone who 
could help a jury to understand his 
earlier influences and behaviour, we 
visited the government housing blocks 
where our client lived, the clientõs 
church where the pastor led a prayer 

for him, and the client's former high 
schools.  Seeing the backstreets of 
Houston first hand made me realise 
how a 19 year old man can end up 
with the prospect of a death sentence 
or a life sentence without the chance 
of parole.  It was in these streets that 
again I saw the human face of the law 
and what it means to be on the wrong 
side of it. 

It was speaking with clients who 
spend 23 hours of their day in a cell 
and driving those under funded, pov-
erty stricken streets that I came to 
understand the true impact of the 
legislation one studies at university.  
Witnessing first hand when justice is 
not done and human rights are ig-
nored taught me that the law is not 
something to be taken for granted.  As 
advocates, I believe every legal practi-
tioner has a duty to ensure that the 
law is mindful of the human experi-
ence behind it.  I thank Reprieve for 
my legal education because it was my 
experiences in Reprieve offices that 
gave me a deeper understanding that 
the effects of the legal system flow far 
beyond the courtroom. 

Lucy Spencer is currently undertaking Arti-
cles at DLA Phillips Fox. She is a member 
of Reprieveõs Executive Committee. 

An Intern¬s Reflections 
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For me, a second Reprieve intern-
ship was a case of the more things 
change, the more they stay the same.  
So many of the things that had in-
spired and challenged me when I last 
ventured into Americaõs ôDeath Beltõ 
ñ the dedication of the defence staff 
and the size of the odds they faced ñ 
were just as strongly evident when I 
returned to the Gulf Region Advocacy 
Center (GRACE) in Houston, Texas 
in January.  Indeed when I returned I 
was struck by an eerie familiarity.  
Surprisingly it wasnõt Texasõ infamous 
chicken fried steaks or even the unreli-
able Houston busses that prompted 
my nostalgia, rather it was GRACEõs 
filing cabinets.  Now ordinarily office 

equipment doesnõt generate an emo-
tional response for me.  What was 
special about these cabinets were the 
names on their drawers.  For each 
name represents a case that GRACE 
is currently working on.  The eerie 
familiarity resulted from the fact that, 
even after 2 years, nearly all of the 
names had stayed the same.   

That meant that these clients had 
spent another 728 days in the inhu-
mane conditions in the Polunsky Unit 
ñ Texasõ death row and one of the 
toughest in the nation.  They had 
spent another 728 days where 23 out 
of 24 hours are spent in complete 
isolation, with no group recreation, 
with no physical contact from anyone 
except prison officials, and with no 
educational or other training to oc-
cupy them.  Worse, the repeated ap-
peals necessary to advance their cases 
during this period meant that many of 
these clients had endured a state of 
constant uncertainty over when or if 
they would be executed.  It is no sur-
prise that such institutionalised isola-
tion and anxiety can often lead to a 
sharp deterioration in their mental 
health.  No matter the heinousness of 

the crimes that these men have com-
mitted, their common humanity ought 
to preclude such inhumane treatment.  
Yet for 728 more days ñ time enough 
for me to finish university and get a 
job ñ they, and their filing cabinets, 
had been stuck in this legal limbo. 

Make no mistake, I am ultimately 
grateful that the wheels of justice turn 
so excruciatingly slowly in Texas.  In a 
state where the average time on death 
row is 10.26 years, and where there 
have been instances where it has taken 
24 years to bring an offender to execu-
tion, I wasnõt surprised that my short 
two-year absence hadnõt seen many 
changes to the office files.  Despite 
the desperation of their conditions of 

imprisonment, at least they had been 
spared the Stateõs murderous designs.  
Yet this fact does not excuse the des-
peration of their conditions of impris-
onment, or the obscene amounts of 
money that the State wastes pursuing 
their cases to the bitter end. 

Nonetheless, my second internship 
was not just a case of simple déjà vu.  
Things had changed.  Not in the office 
so much, but in America itself.   

There is a palpable and growing 
unease with the way capital punish-
ment is carried out in America.  Of 
course, there are pockets of strong 
resistance, but even in Texas the tide 
is slowly turning.  Dallas, which has 
not has a Democratic District Attor-
ney in 20 years, elected Craig Watkins 
an African-American Democrat in 
2006.  In an unprecedented move, 
Watkins announced that he would 
allow the Texas Innocence Project to 
review hundreds of Dallas County 
cases dating back to 1970 to decide 
whether DNA tests should be con-
ducted to corroborate past convic-
tions.   

Watkins is thus an interesting and 

unprecedented Texan prosecutor.  To 
date, most of Dallasõ DNA exonera-
tions have come in cases tried in the 
1980s ñ under Dallasõ famously 
tough law-and-order DA, Henry 
Wade.  This is not surprising because 
Dallas, like Houston, has historically 
embraced the typical Texan prosecu-
torial mindset.  In a state where the 
chief prosecutors are partisan politi-
cians who have to fight for election ñ 
rather than independent legal officers 
as they are in Australia ñ they will 
typically pursue convictions at any 
cost, largely to satisfy their òlaw and 
orderó constituents.  And when they 
get a conviction, these prosecutors will 
all too often defend that conviction to 
the bitter end, even if strong scientific 
evidence is later discovered which 
indicates that it was wrongful.  When 
you add capital punishment to the 
mix, the combination is literally lethal. 

But American unease with capital 
punishment extends beyond the elec-
tion of just one DA prepared to allow 
DNA testing of old convictions.  Na-
tionwide there is a sustained reduction 
in the numbers of cases where prose-
cutors seek the death penalty, and 
where juries are willing to return ver-
dicts of death.  The relatively recent 
introduction of life sentences without 
the possibility of parole have helped 
to build momentum in this direction.  
And in 2007 New Jersey joined 12 
other states in having legally abolish-
ing the death penalty.   

Its certainly too soon to predict the 
demise of capital punishment in 
America, but there is a sense that 
things are ever so slowly changing.  In 
the meantime, GRACEõs current cli-
ents will have at least another 728 
days, and then hundreds more, of 
death row in front of them.  And 
thatõs where the next generation of 
Reprieve interns comes in. 

ñ Ben Kiely 
Ben Kiely is Reprieveõs Vice-President.  

He is currently undertaking Articles with 
Mallesons Stephen Jaques. 

Files, Damn Files and Statistics  

­There is a palpable and growing un-

ease with the way capital punish-

ment is carried out in America...­ 




