Death penalty, the United States and public opinion

I have recently returned from an internship at the Louisiana Capital Assistance Centre (LCAC) in New Orleans, Louisiana. I would first like to thank Reprieve and the dedicated staff at LCAC for allowing me the opportunity to contribute to the cause they promote, the extremely important legal and humanitarian work they undertake and to assist those, whom are ultimately defenceless in their situations, to have at least a little hope, a sense of dignity and the feeling of humanity within an environment that considers the death penalty a necessary vehicle in delivering justice. 

A large portion of my time during the internship was spent attending two capital trials in the state’s capital, Baton Rouge. It was during these trials where I saw and better understood why the use and retention of the death penalty is still prominent in Louisiana and, more generally, the United States, even when more and more countries around the world are restricting its application and supporting its abolition. During the jury selection and voir dire process of these trials, it was not difficult to see that the long history of capital punishment in the United States has greatly influenced and embedded in the public a strong acceptance, support and need for the death penalty. 

The belief that justice needs to be obtained through the death penalty is set in deep cultural, social, religions and even political understandings and justifications, which both informs and is encouraged by the criminal justice system. A system, which differs from Australia, where judges and prosecutors are elected by the respective communities/parishes, therefore allowing for the election of prosecutors who, in the need to be seen as tough on crime, eagerly and aggressively push for the death penalty. 

Creating a situation whereby strong public opinion in favour of the death penalty can dominate a court room and an entire justice system.  In the trials I attended, the question of the death penalty consumed the entire courtroom and quickly become the focus, disconcertingly even before the talk of the presumption of innocence or the evidence needed for determining guilt. From the prosecutor’s perspective, the death penalty was the only way justice could be served in these cases and it was evident they tried very hard to choose prospective jurors they were confident could emotionally hand down a death sentence. 

In some cases in Louisiana (not necessarily the ones I was present at) this involves blatant injustice, through racism, bias, prejudice and the lack of due process, amongst other systemic issues. Many jurors themselves needed very little to no convincing that a death sentence would be suitable and in fact the death penalty was imposed on both the defendants standing trial, even when one of the defendants had a mental impairment and represented himself throughout the entire trial phase. Although there were a number of community members who did not believe the death penalty could bring about justice (and a result were generally excluded from serving on the jury), these trials portrayed the general attitudes and opinions of the wider community and highlighted that altering prevailing attitudes towards the death penalty is important in bringing about any substantial change.

Capital punishment has been a part of the system for such a long time, it is ingrained in the culture and people are accustomed to thinking that it is a necessary element in maintaining and promoting a safe society. People need to be further informed that the death penalty is not an essential element in the criminal justice system and that society will continue to function and evolve without this form of punishment. I could see that LCAC, in providing high quality and dedicated legal representation, is working hard to do just this.  
From an international perspective, there are many treaties and conventions that directly and indirectly advocate against and demand for and the abolition of the death penalty. These treaties and conventions have been widely endorsed in many countries around the world. This shows that there is grave concern about this form of punishment and demonstrates that the elimination of the death penalty is an essential step to the protection of human dignity and the continual development of human rights. However, since the International treaties and conventions themselves do not restrict the United States in administering the death penalty, it was encouraging to see that international material and opinion is being presented and debated at the highest level in the United States Supreme Court. International commentary and opinion presented to the United States Supreme Court, in the form of amicus briefs etc, can be a timely and influential instrument to facilitate change in the mentality towards the death penalty and contribute, at a high level, to assisting in its future restriction and eventual abolition. Material of this nature urges the Court to consider international opinion to determine and expand the application of domestic constitutional rights and can come from many sources both internal and external from the United States, such as non-government organisations, international organizations and other countries. 

Although the consideration of international opinion has not always been well regarded, especially amongst some of the Supreme Court Justices, it appears that the inclusion of international material where arguments concerning the death penalty administration is developing and hopefully becoming more influential. A number of arguments, regarding certain aspects of death penalty administration (not necessarily the death penalty itself), heard in the Supreme Court whilst I was in the United States had international material presented. Although, it did not bring about a positive decision in further restricting the death penalty, it did force the Supreme Court Justices to consider and debate the material. It brings an international perspective to the death penalty in the United States and shows that that evolving standards around the world are continually moving away from the death penalty. 

The internship gave me a broader understanding of the death penalty in the United States and the challenges of the legal system. I felt I was able making a difference at an individual level, through humanitarian action, as well as contribute on a broader level in the promotion of fundamental human rights.
(Jane Hingston)

