Review of Australian Federal Police Practical Guide on International Police to Police Assistance in Death Penalty Charge Situations

Following the sentencing to death of 3 of the ‘Bali Nine’ in circumstances which implicated the Australian Federal Police (AFP) in their arrest, the Attorney-General, Robert McClelland recently announced a review
 of the AFP Practical Guide on International Police to Police Assistance in Death Penalty Charge Situations (AFP Guidelines).  Mr McClelland stated that it is a closed review and its purpose is ‘to ensure that [the Guidelines] reflect Government policy on the death penalty’.

This is a crucial review as the implementation of the AFP Guidelines will impact on how Australia is seen to be complying with its international human rights law obligations and can play a critical role in reinforcing Australia’s opposition to the death penalty.  Most importantly, amendments to the AFP Guidelines are urgently required to prevent complicity by the AFP in the conviction and punishment by death of individuals overseas.

The Public Interest Law Clearing House (PILCH) made a submission to the Attorney-General in relation to the review.  A summary of PILCH’s submission follows.
The AFP Guidelines and the Bali Nine

The existing AFP Guidelines provide that the AFP is thus free to share intelligence with foreign law enforcement agencies on a police-to-police basis, provided that the person, who is the subject of the intelligence, has not yet been charged with an offence that attracts the death penalty.  In the case of the ‘Bali Nine’, the AFP provided intelligence to the Indonesian National Police (INP), which led to the arrest of the ‘Bali Nine’ for heroin trafficking.  Although the AFP’s provision of intelligence to the INP was lawful,
 the case highlights the serious and potentially irreparable harm that can arise from the sharing of such intelligence.

Australia’s Human Rights Obligations with respect to the Death Penalty

In acceding to the Second Optional Protocol to the International Covenant on Civil and Political Rights, Aiming at the Abolition of the Death Penalty
 (Second Optional Protocol) in 1990, Australia undertook to ensure that no one within its jurisdiction will be executed.
  It also undertook to ‘take all necessary measures to abolish the death penalty within its jurisdiction.’
  Arguably this extends to taking all necessary measures within its control (including the refusal to provide intelligence in matters where the death penalty is a possible or foreseeable outcome) to prevent the death penalty being applied by a foreign country. 
As a State Party to the International Covenant on Civil and Political Rights (ICCPR), Australia has undertaken to ensure the inherent right to life of every human being.
  The Human Rights Committee has interpreted the right to life as requiring States Parties that have abolished the death penalty to protect the right to life in all circumstances.  Accordingly, Australia should not expose a person to the real risk of the application of the death penalty, including by a third country
 and this extends to not cooperating with foreign law enforcement agencies in circumstances which may lead to an individual may facing the death penalty.

As a State Party to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT),
 Australia has also undertaken to ensure that no one is subjected to cruel, inhuman or degrading treatment or punishment.  The Human Rights Committee has determined that certain methods of execution may violate the freedom from cruel, inhuman or degrading treatment or punishment.
  Therefore, Australia’s obligations under the ICCPR and CAT extend to not cooperating with foreign law enforcement agencies in all death penalty cases and which could result in cruel, inhuman and degrading treatment or punishment.

The ‘Bali Nine’ case represents a significant failure on the part of the Australian Government to satisfy its obligations under human rights law.  
· PILCH Recommendation 1:

The review of the AFP Guidelines should be informed by, and any revised guidelines should be consistent with, Australia’s obligations under human rights law, including the Second Optional Protocol.
Balancing the benefits of cooperation

Obviously, in the interests of regional peace and security, it is necessary and desirable for Australia to cooperate with foreign law enforcement agencies.  However, such cooperation should never be permitted to jeopardise Australia’s compliance with human rights and expose individuals to the real risk of the death penalty.  This requires that the AFP not provide assistance in pre- an post- charge situations where the death penalty may be imposed, or which may result in a person being subject to cruel, inhuman or degrading treatment or punishment.  Where cooperation is deemed to be essential, such as in cases where there is an imminent threat to human life, safeguards should be put in place to ensure, to the maximum extent possible, that no individual is put at real risk of the death penalty.
· PILCH Recommendation 2:

The AFP Guidelines should ensure that, in cases where there is a risk that an individual will be charged with an offence that attracts the death penalty, cooperation with foreign law enforcement agencies may only be provided where: 

- a guarantee has been obtained from a competent foreign body that no person will be subject to the death penalty; or

- such cooperation is exculpatory. 

The only exception should be where there is an imminent threat to human life and cooperation in such cases should proceed only with ministerial approval and a report to Parliament. 

Inconsistent messages about Australia’s position on the death penalty

Recent statements made by senior members of the Executive have signaled a shift away from the Government’s principled opposition to the death penalty.  For example, recently, Prime Minister Rudd stated that the ‘Bali Bombers’ “deserve the justice that will be delivered to them.  They are murderers, they are mass murderers, and they are also cowards.”
  In contrast, the Prime Minister more recently stated that the Government is “universally opposed to the death penalty. We make no exception to that.”
  This latter statement is not reflected in the current AFP Guidelines that allow cooperation in pre-charge situations.
These inconsistencies send a damaging message about Australia’s position on the death penalty that may jeopardise Australia’s ability to advocate on behalf of Australians facing the death penalty overseas.  In this context, and given the gravity of the possible consequences of cooperation with foreign law enforcement agencies in potential death penalty cases, it is critical that the AFP Guidelines are amended to clearly prohibit the provision of assistance to foreign law enforcement agencies, where there is a risk that an individual will be charged with an offence that attracts the death penalty.  
Lucy McKernan (Co-Manager, Public Interest Scheme, PILCH)
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