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1 Introduction

This report aims to examine the social and political context of the implementation of the death penalty in India.  Legislation, case law as well as media commentary will be considered within this report.  The discussion of the death penalty will be followed by a critique including reported social-ill effects of capital cases.

2 Overview of the Death Penalty

2.1 Implementation

India currently retains the death penalty.  The Indian Penal Code provides the legal basis for capital punishment in India.
  Forty people were sentenced to death in 2006, however no executions took place that year.
  Further information as to the exact number persons on death row is not openly available.
  However Indian media outlets have reported that inmates have remained on death row for up to eight years awaiting execution.
  The last publicised execution in India took place in August 2004. This ended a period between 1995 and 2004 where no executions were carried out.  According to publicly available information India has one of the lowest execution rates of retentionist countries.
  Media reporting of the death penalty in India suggests that politicised offences and particularly heinous crimes are most likely to be prosecuted for the death penalty.

2.2 Capital Offences

2.2.1 Legislative Context

A number of provisions in the Indian Penal Code provide for the implementation of the death penalty.  Executions are carried out by hanging, which survived challenge in a 1983 Supreme Court ruling that hanging did not involve torture, barbarity, humiliation or degradation.
 

2.2.1.1 Concealing design to commit an offence punishable with death or life imprisonment

A person who intends to facilitate, or knows it to be likely that he will facilitate the commission of an offence punishable with the death penalty may be punished with the death penalty or life imprisonment.
  This includes voluntary concealments by act or omission, or the existence of a design to commit such an offence and making knowing false representations respecting such design.

2.2.1.2 Abetment of mutiny, if mutiny is committed in consequence of abetment

If a person abets the committing of mutiny by an officer in the Army, Navy or Air Force of the Indian government and mutiny is committed in consequence of the abetment they shall be liable to be punished with death, life imprisonment or imprisonment for a period up to ten years and a fine.

2.2.1.3 Giving or fabricating false evidence with the intention of procuring a conviction of a capital offence

A person who gives or fabricates false evidence, intending or knowing it to be likely that he will thereby cause any person to be convicted of a capital offence and an innocent person is convicted and executed in consequence of the false evidence, the giver of false evidence may be punished by death or imprisonment for life.

2.2.1.4 Punishment for murder

A person who commits murder shall be punished with death or life imprisonment and shall also be liable to fine.

2.2.1.5 Punishment for murder by a life-convict

A person, being under a sentence for life imprisonment, who commits murder shall be punished with death.  A person, being under a sentence for life imprisonment who attempts to commit murder may be punished with death, if hurt is caused.

2.2.1.6 Punishment for kidnapping for ransom

A person who kidnaps or abducts or detains a person following kidnapping or abduction, or by their conduct gives rise to a reasonable apprehension that the person may be put to death or hurt, or causes death or hurt to such person in order to compel the Government, any foreign State or international inter-governmental organization or any other person to do or abstain from doing any act or to pay a ransom, shall be punishable with death or life imprisonment and shall also be liable to fine.

2.2.2 Other Offences Subject to the Death Penalty

Other offences to which the death penalty applies are gang robbery with murder, abetting the suicide of a child or an insane person, and waging war against the government.
  Recently special courts have extended the death penalty to terrorism offences under anti-terror legislation.

2.2.3 Judicial Context

The ruling in 1980 Supreme Court ruling in Bachan Singh v State of Punjab
 in India have limited the death penalty as applying only in the “rarest of rare cases”.
  This phrase allows a subjective element to enter the judge’s consideration as to whether the death penalty applies.
  Subsequent rulings have not clarified the content of this limitation, nor have clear guidelines come to exist.
  Arguably this has resulted in individual judges facing the onerous task of interpreting this limitation during sentencing with little supporting resources.
   

Several high profile cases ran in the Indian lower courts in 2007, none of which attracted death sentences.  These cases involved various aggravated murders and rapes as well as terrorist acts.  However other commentators have noted that the standard of the “rarest of the rare” required to impose the death penalty is flawed.
  Some controversy has arisen in cases where, in the absence of sentencing guidelines, lower courts have awarded death sentences.  In these cases there is a strong risk of under-representation of defendants and of inadequate defenses being raised by counsel on trial.  This raises the important issue of access to justice by those who lack means to fund adequate legal representation.
2.3 Statistical Overview

Certain statistical information on the death penalty is unavailable.  The figure accepted by the Indian government was that fifty-five men have been executed since India’s independence in 1947.
  The true figure is likely to be higher, with some government officials acknowledging that records of executions in India are incomplete,
 following attempts by activists to access records through the Right to Information Act.  A number of people are on death row following sentencing by lower courts, although it is generally acknowledged that their sentences are likely to be commuted to life imprisonment by the State High Courts or the Supreme Court of India.
  

It should be noted that some sources indicate that the actual number of executions in India may be much higher than is officially recognized.
  Statistics from the Indian National Crime Records Bureau indicated that 164 people were sentenced to death in India in 2005, none of which were executed.
  In the same year 1,241 death row inmates had their sentences commuted to life imprisonment.
  This may be taken as indicative of the unpopularity of the death penalty in India, although further information is necessary to comment definitively.

3 Political Context

3.1 Powers of Politicians to Commute Death Sentences
The Indian Penal Code provides the Government with the power to commute any death sentence, without the consent of the offender to any other punishment provided within the Code.
  In practice, the President and the Governor of India have powers to commute death sentences.
  Though article 72 of the Indian Constitution states that “the President shall have the power to grant pardons”
 it has been interpreted as meaning that the President is bound by whatever advice the Council of Ministers gives on mercy petitions in relation to mercy petitions.
 

Following the execution of Dhananjoy Chatterjee in 2004, P J Abdul Kalam, past president of India advised in the Indian government to consider a pardon for the majority of the fifty individuals on death row at that time.
 The Ministry of Home Affairs responded that around twenty of the most controversial of the recommended cases were not fit for Presidential pardons.
   It was reported that the President advocated a radical reform for the treatment of death row inmates, with the provision of counselling and guidance instead of capital punishment, with the further government consideration of clemency on re-examination of cases.
  In particular a death row inmate who was aged 75 was cited as an example for reconsideration, given the improbability of his returning to crime.
  With this in mind, then President Kalam did reject the mercy petition for Dhananjoy Chatterjee who was the 55th person to hang in India.

3.2 Media Reporting on the Death Penalty 

In several high profile capital cases, political support for the death penalty has largely fractures along left and right wing lines, with conservative parties supporting the death penalty and liberal parties pushing for its abolition.
  In particular the Singh government and its supporting parties do not support the death penalty but have come under pressure to execute those involved in particularly grievous offences.

3.2.1 Dhananjoy Chatterjee’s Case

Dhananjoy Chatterjee was executed in August of 2004 for the rape and murder of a fourteen year-old schoolgirl in Calcutta.
  The case attracted significant media coverage as it was the first execution in West Bengal in eleven years. Chatterjee spent thirteen years in solitary confinement on death row before his execution.
  On trial Chatterjee’s lawyers argued that the conviction was based on circumstantial evidence and the lack of DNA testing in relation to the case raised the risk of an unjust verdict.
  The execution followed President Kalam’s rejection of a clemency plea and the failure of an application by Chatterjee’s lawyers for an injunctive remedy under section 32 of the Indian Constitution.
  Media outlets issued reports that the death penalty in Chatterjee’s case was generally supported in West Bengal.
  However it was also reported that human rights groups had suggested that a life sentence would have been the more appropriate response to the case.
  

Sujato Bhadra, a high profile human rights activist, and other demonstrators protested for the abolition of the death penalty in India following the execution.
  Other commentators have noted that in the time since Chatterjee’s execution there has been no registrable decrease in murder or rape rates in West Bengal.
  Some commentary has suggested that India has a long way to go before the death penalty is abolished and further debate and expression of liberal opinion is necessary for this to occur.

3.2.2 Mohammad Afzal’s Case

Mohammad Afzal is a Kashmiri man convicted for conspiracy in planning the attack on India’s Parliament House in 2001.
  In 2006 the Indian Supreme Court upheld his death penalty conviction on the basis on the heinousness of the offence and the attack it made on the “unity, sovereignty and integrity of India”.
  Afzal was to be executed in 2006 however the central government has not disposed of the mercy petition filed by Afzal’s lawyer as yet and the execution has been postponed indefinitely.
  The case has become highly emotive for both sides of the death penalty debate.  It was reported that the Manmohan Singh government, and by association President Kalam were under intense pressure not to make a recommendation for clemency.  This is partly due to the influence of the right wing Bharatiya Janata Party, who have called for harsher punitive measures to be used on terrorists, even at the expense of civil and political rights.

3.3 Community Perceptions

With regard to Afzal’s case certain publications ran surveys to which 81 percent of respondents supported the use of the death penalty on “terrorists”.
  In a similar survey 78 percent of respondents supported the hanging of Azfal.
  It is uncertain how much weight can be given to these surveys, especially with regard to a current consideration of Indian community perceptions towards terrorism.  Azfal’s case was a particularly emotive issue and many community members saw Azfal give a televised confession to his role in the attacks.
  Though this confession had little legal relevance it appears to have had a profound impact within the community.
  The Kashmiri political situation is highly volatile.  The Indian government may be disinclined to follow through with Afzal’s execution because of the effect that it would have on an already unstable region.
  In other capital cases, particularly depraved or gruesome offences involving the murder of children have sparked community outrage and resulted in capital prosecutions and executions.
  The most recent of these was that of Renuka Kiran Shinde and Seema Mohan who were accused of kidnapping thirteen children under five years of age and convicted for brutally killing five of them in a 2006 Supreme Court case.

4 Critique

The death penalty in India has already had some disturbing implications, outside of the usual capital punishment debate.  Within two weeks of Chatterjee’s execution it was reported that two children had died as a result of imitating the execution and a third had nearly died whilst acting out the execution with friends.
  One boy died after by accidentally hanging himself off a ceiling fan, another young girl after trying to imitate to a younger sibling how the execution was conducted.
  The third had acted out the roles of Chatterjee, a doctor, the hangman and a prison warden.
  This raises a serious argument as to the brutalisation effect that capital punishment has on society at large and especially those most impressionable members of any society.  

Furthermore commentary by a former Chief Justice of India, P M Bhagwati, as well as somewhat anecdotal evidence suggests that the death penalty is exclusively dealt to those who cannot afford adequate legal representation.
  Using Afzal’s trial as an example, many critics voiced concerns at the shortcomings of the prosecutions case, where police records were inconsistent. 
  Afzal’s role in the conspiracy was not even established, neither were the identities of five other attackers who were shot dead by police.
  Furthermore, it was not even shown that Afzal was the chief conspirator or that he was beyond reform.
  During Afzal’s trial he was even forced to cross-examine witnesses himself.
  The overall picture which is drawn by accounts of his trial is one of an inadequate defence.   That said if past cases within this jurisdiction provide any indication Afzal may find himself on death row for many years before his execution is finalised, which in any case is an undesirable operation of the justice system. 

5 Conclusion

Clear records of the exact numbers of death penalty sentences carried out in India are not available, some reporting suggests that they may not even exist.  The political and social context of India means that many death sentences are reduced to lesser punishments on appeal.  However serious access to justice issues and concerns about under representation of defendants remain, as do human rights issues regarding the prolonged detention of inmates on death row.
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